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The Voice — A Step Forward for Australian Nationhood

The Hon Robert French AC and Professor Geoffrey Lindell AM

Introduction

1. This paper was first presented on 4 February 2023 to the Exchanging Ideas Symposium
conducted by the Judicial Commission of New South Wales, the New South Wales Bar
Association and the New South Wales Law Society. Since that time there has been
considerable debate about legal issues in connection with the proposal for a
constitutional Aboriginal and Torres Strait Islander Peoples Voice to Parliament. The
paper has been updated to try to take account of the moving wavefront of the debate
and the most recent version of the proposed amendment to the Constitution contained
in the Constitutional Alteration (Aboriginal and Torres Strait Islander Voice) Bill 2023
(Cth) which was introduced into the House of Representatives and read a first time on
30 March 2023. !

2. The discussion about The Voice is no exception to the general proposition that
judgments about large decisions are evaluative and almost always contestable.
However, The Voice is a proposal whose normative force and potential practical benefit
outweigh, by a considerable margin, the asserted risks associated with the amendment.

The First History — The First Peoples

3. There is an immense back story to the current debate about the proposal for the creation
of a constitutional Voice. It begins with the First History of human occupation of

Australia. As | said when | was sworn in as Chief Justice in 2008:

The history of Australia’s indigenous peoples dwarfs, in its temporal sweep,
the history that gave rise to the Constitution under which this Court was
created. Our awareness and recognition of that history is becoming, if it has
not already become, part of our national identity.

4. Estimates of the duration of human occupation of the Australian continent vary.

According to the Australian Museum website, molecular clock estimates, genetic

1 Parliamentary Debates (House of Representatives), 30 March 2023, 1 (Proof copy).
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studies and archaeological data suggest that the initial occupation of Australia by
modern humans occurred between 48,000 and 50,000 years ago. Other evidence, some
of which has been contested and some of which is inconclusive, has suggested a longer
period of occupation going back 65,000 years. The uncontroversial fact is that
Aboriginal occupation of the Australian continent dates back over tens of thousands of
years before the arrival of British colonisers in the late 18" century. While the history
of the Torres Strait Islanders is more recent, archaeological research indicates evidence

of settlement dating back over 7,000 years.?

Lying across the innumerable physical traces of ancient occupation is the contemporary
living presence of long-standing references to Australian landscapes in traditional
Aboriginal languages and the intricate lacework of what we inadequately call ‘the

Dreaming’.

The Dreaming could not be fixed in time. It was, according to WEH Stanner,
‘everywhen’.® A senior cultural bearer for the Kaurna People around Adelaide, Karl
Telfer wrote of it thus:

We are the oldest and the strongest people, we’re here all of the time, we’re
constant through the Dreaming which is happening now, there’s no such thing
as the Dreamtime.*

Through the stories of the Dreaming right across the continent we learn of a creation
process involving ancestral beings, the description of the landscape by reference to that
process and the relationship between peoples and between peoples and country. Those
stories expressed in oral traditions, ceremonies and art, provide us with glimpses of the
power and vibrancy of traditional relationships between First Peoples and their country

and their authority over country.

The Second History — the Constitution

8.

The second history, the colonising history of Australia, began with the taking

possession of the eastern part of the continent by James Cook in 1770. That very large

D Wright and G Jacobsen, ‘Further radiocarbon dates from Dabangay, a mid-to late Holocene settlement
site in western Torres Strait (2013) 76 Australian Archaeology 79.

WEH Stanner, ‘The Dreaming (1953)’ in WEH Stanner, White Man Got No Dreaming: Essays 1938-
1973 (1979, ANU Press).
www.creativespirits.info/aboriginalculture/spirituality/what-is-the-dreamtime-or-the-dreaming
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part of the continent was named New South Wales. By the closing decades of the 19"
century there were six Australian colonies, all of which had constitutions supported by

Imperial Statutes and conferring representative self-government.

The Australian Constitution was drafted by representatives of the colonies meeting over
the last decade of the 19" century. It was approved by popular referenda and enacted
by the United Kingdom Parliament as s 9 of the Commonwealth of Australia
Constitution Act 1900. It was a product and part of the Second History of Australia. It
was driven in part by a notion of the Australian people as a ‘race’ reflected in Henry
Parkes’ statement at the Australian Federation Conference on 10 February 1890 when

he said, to a standing ovation, that *[t]he crimson thread of kinship runs through us all’.®

Bob Birrell in his Federation: The secret story® observed that at the turn of the 19
century Australians used the term ‘people’ or ‘race’ interchangeably. But talk about
race and talk about people was not talk about First Peoples. To the extent that they
were recognised in the Constitution when it came into force in 1901, it was by

exclusion.

Section 51(xxvi) conferred on the Commonwealth Parliament the power to make laws

with respect to:

the people of any race other than the Aboriginal race in any State; for whom
it is deemed necessary to make special laws.

And in s 127 it was provided that:

In reckoning the numbers of people of the Commonwealth, or of a State or
other part of the Commonwealth, aboriginal natives shall not be counted.

Nothing was said for a very long time in the High Court about First Nations Peoples.
The Index to the first 150 volumes of the Commonwealth Law Reports covering the
period from 1903 to 1982 lists only four cases under the heading ‘Aboriginals’. The
first of them was an appeal reported in volume 100 and it tells a salutary story of the
relationship between the First Peoples and those who came later. The appellant was

the famed artist, Albert Namatjira. He had been convicted in a Magistrates Court at

Official Record of the Debates of the Australasian Federal Convention, Sydney, 10 February 1890, 22
(Alfred Deakin citing Sir Henry Parkes).
Bob Birrell, Federation: The secret story (Duffy & Snellgrove, 2001).
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Alice Springs of supplying liquor to a person declared by the Administrator of the
Northern Territory to be a ward under s 14(1) of the Welfare Ordinance. He was
sentenced to a term of imprisonment of six months, reduced to three months by the
Supreme Court of the Northern Territory. He appealed to the High Court and
challenged the validity of the Wardship Declaration as it applied to the person to whom
he had supplied liquor. It turned out that that person was one of more than 15,000 First
Nations Peoples who had been declared all at the same time to be ‘wards’. This was
on the basis that they collectively stood in need of such special care or assistance as
was provided by the Ordinance. The en bloc character of the declaration seemed at
odds with the individualised factors which had to be considered before the power to
declare a person a ‘ward’ could be exercised. Nevertheless, five Justices of the High
Court, including the Chief Justice, Sir Owen Dixon, held the en bloc approach to be
valid. That meant the person supplied by Namatjira had been validly declared a ‘ward’.
The sentence of imprisonment was held to be an appropriate exercise of the discretion
of the Supreme Court of the Northern Territory. The case was Namatjira v Raabe.’

The two exclusionary provisions, s 51(xxvi) and s 127, were the subject of the
Constitution Alteration (Aboriginals) 1967. Section 127 was repealed. Section
51(xxvi) was amended to extend the race power of the Commonwealth by taking out
the exclusion relating to Aboriginal people so that the Commonwealth Parliament was

empowered simply to make laws for:

the people of any race for whom it is deemed necessary to make special laws.

It was not the best response to the need to empower the Commonwealth to make laws
with respect to Aboriginal and Torres Strait Islander Peoples. Instead of expressly
referring to them as such it simply dropped them into the bucket of races about any of

whom the Commonwealth could make special laws.

Constitution alteration can be a long and sometimes fraught process. There is no well
settled and orthodox process. The 1967 amendment to s 51(xxvi) was the culmination
of a decades’ long campaign dating back to 1910. In 1929, the Final Report of the
Royal Commission on the Constitution considered, despite representations to the

(1959) 100 CLR 664.
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contrary, that the States were better equipped than the Commonwealth to exercise

constitutional responsibility in relation to First Nations People.

Aboriginal activists in the 1930s continued to lobby for constitutional changes. William
Cooper, the Secretary of the Australian Aborigines League said ‘we feel it but right that

our people should be the responsibility of the federal administration.’®

Calls for federal powers were renewed after World War 1. The power to legislate with
respect to ‘people of the Aboriginal race’ was one of the amendments proposed in the
1944 Constitutional Referendum conducted by the Curtin Government. It was a part of
a package of 14 propositions concerned with the extension of Commonwealth power,
although only for a period of five years after the end of the war. In the event, the
proposal achieved a majority of votes only in South Australia and Western Australia.

The Joint Committee on Constitutional Review in 1959 had received representations
that the Commonwealth Parliament should have an express power to make laws with
respect to Aboriginal people. However, it did not complete its inquiries on all the issues

involved and in the end made no recommendations on that question.

The 1960s saw an increasing awareness about First Nations’ affairs generally and their
place under the Constitution.® It was in that decade that the Bark Petition was presented

to Parliament and the Gurindji People walked off Wave Hill Station.

1964 saw the introduction by Arthur Calwell, leader of the Labor opposition of the
Constitution Alteration (Aborigines) Bill 1964 for a referendum to remove the
exclusionary provision from s 51(xxvi) and to delete s 127. However, the Bill lapsed
when Parliament was dissolved. In 1965, a Bill for a referendum for the removal of
s 127 was introduced by Prime Minister Menzies who was, however, not prepared to

amend s 51(xxvi) although he was sympathetic to the notion of repealing it altogether.

William Cooper, Hon Secretary (Australian Aborigines League) to the Rt Hon the Minister for the
Interior Mr Patterson, 31 October 1938 quoted in B Attwood and A Marcus, The 1967 Referendum or
When Aborigines Didn’t Get the Vote (Canberra: Australian Institute of Aboriginal and Torres Strait
Islander /Studies, 1997) 8.

J Summers, ‘The Parliament of the Commonwealth of Australia and Indigenous Peoples 1901-1967” in
G Lindell and R Bennett (eds) Parliament: The Vision in Hind Sight (Sydney, Federation Press, 2001)
149,
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WC Wentworth proposed another Bill to repeal s 51(xxvi) in 1966 and to confer power
on the Commonwealth Parliament to make laws ‘for the advancement of the Aboriginal
natives of the Commonwealth of Australia.” He also wanted to introduce a new s 127A
which would prohibit any law, State or Commonwealth, which subjected any person
born or naturalised in Australia to discrimination on the ground of race. Although both
the Menzies and Wentworth Bills passed both Houses of Parliament neither went to a

referendum.

In 1967 Prime Minister Harold Holt introduced the Constitution Alteration
(Aboriginals) 1967 Bill. It proposed the removal of the words ‘other than the
Aboriginal race in any State’ from s 51(xxvi) and the deletion of s 127. The then Leader
of the Opposition, Gough Whitlam, supported the Bill and referred to the need for
positive Commonwealth initiatives to redress the many disadvantages suffered by
Aboriginal people.’® The Bill passed both Houses of Parliament without opposition.
In the referendum that followed, the proposal was passed by 90.8% of those voting
which represented the biggest majority for any referendum proposal ever held in
Australia. To the extent that there was evidence of public attitudes to be derived from
public opinion polls at the time, it indicated that most voters thought that constitutional

change would result in a better deal for Aboriginal people.*

Professor George Williams observed that ‘the referendum left unfinished business’
because ‘it did not add any text to the Constitution recognising Aboriginal people and
their history” and ‘failed to deal with clauses that allow discrimination on the basis of

race’ .1
And for Noel Pearson while the 1967 referendum reversed exclusion:

It left us with a Constitution that now makes no mention at all of this nation’s

indigenous history and heritage and ‘still contains racially discriminatory

provisions’. "3

10

11
12

13

Commonwealth, Parliamentary Debates, House of Representatives, 1 March 1967, 229 (Gough
Whitlam).

Summers, above n 8, 208.

George Williams, ‘Time to Fix a Stain in the Constitution’, Sydney Morning Herald, 18 July 2014, 18
cited by Dylan Lino, Constitutional Recognition (The Federation Press, 2018) 130.

Noel Pearson, ‘Next Step is for the Nation to Leave Race Behind’, The Australian, Sydney, 25 May 2013
19 cited by Dylan Lino, Constitutional Recognition (The Federation Press, 2018) 130.
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Dylan Lino, in his excellent book, Constitutional Recognition,'* argued that the 1967
amendments were important, but fundamentally inadequate. He saw them as a half-
way stop on an inevitable road towards final constitutional recognition of indigenous

peoples. He said:

The 1967 amendments were limited by the historical horizons of politics and
identity that attended their emergence, and they have been subject to an
uncertain future in which their implementation could and did go in different
directions.

Lino argued that as a result of what he called the shift in constitutional culture, it became
wholly unfeasible, after the referendum, for the Commonwealth to remain inactive in
First Nations’ affairs or to exercise its new found power in ways that disrespected First
Nations citizenship. It is perhaps relevant to consideration of the proposed amendment
to create a VVoice to the Parliament that, as with the amendment to s 51(xxvi) it does not
impose a constitutional legal obligation on the Parliament to do anything. What will
drive the Parliament to action is the powerful democratic mandate of an affirmative
answer to the referendum question. It is now appropriate to say something about the

concept of recognition.

The Rise of Recognition

26.

The ordinary meaning of ‘recognition’ includes ‘acknowledgement of the existence or
legality or validity of ...". It can also mean ‘treating as worthy of consideration ...” An
early judicial statement of the non-recognition of Australia’s First Peoples was made
by the Supreme Court of New South Wales in 1833. The Court described the
Indigenous inhabitants of the colony as ‘wandering tribes ... living without certain
habitation and without laws [who] were never in the situation of a conquered people.’*®
That was an explicit rejection of ‘recognition’ of Indigenous societies as law bearers or

indeed as societies at all. It was a judicial blindness which persisted. In 1889, in the

advice of the Privy Council in Cooper v Stuart,'® Lord Watson said:

There is a great difference between the case of a Colony acquired by conquest
or cession, in which there is an established system of law, and that of a Colony
which consisted of a tract of territory practically unoccupied, without settled
inhabitants or settled law, at the time when it was peacefully annexed to the

14
15
16

Lino, Constitutional Recognition (The Federation Press, 2018).
McDonald v Levy 1 Legge 39, 45.
(1889) 14 App Cas 286.
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British dominions. The Colony of New South Wales belongs to the later
class.!

In Milirrpum v Nabalco Pty Ltd,*® in 1971 the Supreme Court of the Northern Territory
held that the traditional rights and interests of the Yolngu People of East Arnhem Land
were ‘not able to be recognised’ by the common law. That is to say the common law
would not give them legal effect and protection. Blackburn J, the trial judge, found that
the evidence before him showed a ‘subtle and elaborate system highly adapted to the
country in which the people led their lives’, a system which he characterised as a
government of laws and not of men.'® Despite that finding he concluded that there were
no rights arising under traditional laws and customs of a kind that could attract
recognition at common law. It was not judicial blindness that drove him to that
conclusion. It was the Privy Council’s decision in Cooper v Stuart stating the law
applicable to the Australian colonies and the judicial labelling of those colonies as
‘settled’ rather than ‘conquered’ — fossilising wrong history into a binding proposition

of law.

The Milirrpum decision led to the establishment by the Commonwealth Government of
the Woodward Royal Commission. The Commission proposed a system of inquiry and
recommendation by an Aboriginal Land Commissioner upon which the grant of
statutory land rights could be made to traditional owners in the Northern Territory. The
Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) set up a system broadly in
accordance with Woodward’s recommendations. Land rights statutes subsequently
passed in New South Wales, Queensland and South Australia followed the same general
mechanism of administrative recognition leading to a grant effected by legislation or

by a legislative process.

The Northern Territory legislation generated a significant amount of litigation between
applicants and the Northern Territory Government and other parties. Thirteen cases
arising under that Act went to the High Court before its 1992 decision in Mabo.?’ They
involved exposure of the Court to concepts of traditional ownership to the extent that

those concepts were reflected in the Act itself. The High Court which decided Mabo

17
18
19
20

Ibid 291.

(1971) 17 FLR 141.

Ibid 267.

Mabo v Queensland (No 2) (1992) 175 CLR 1.
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was a different High Court to that which existed at the time of the Milirrpum decision.
It had had the opportunity for the development of an understanding of traditional

ownership of land and waters.

The High Court in Mabo (No 2) held that the common law could recognise the native
title of Aboriginal and Torres Strait Islander people under their traditional law and
custom.?! Importantly, the common law recognition of native title does not affect

traditional laws and customs, nor the relationships with land to which they give rise.

The concept of ‘recognition’ is embedded in the Native Title Act 1993 (Cth). One of
its principal objects is ‘to provide for the recognition and protection of native title’.?
The Full Court of the Federal Court, in 2005, expanded upon the concept of recognition

in Northern Territory v Alyawarr.?® The Court said:

It derives from the human act by which one people recognises and thereby
respects another. By the process, which it names, aspects of an indigenous
society’s relationship to land and waters are translated into a set of rights and
interests existing under non-indigenous laws. The choice of the term
‘recognition’ links it to the normative framework established by the common
law and by the Act itself as evidenced in the Preamble. Recognition is not a
process which has any transforming effect upon traditional laws and customs
or the rights and interests to which, in their own terms, they give rise.

If constitutional recognition is framed as a statement of acknowledgment of the
Aboriginal and Torres Strait Islander people as the first peoples of Australia, it can do
so in a way that recognises their authority over the land and waters according to
traditional law and customs. Such a recognition would not involve any compromise of
the sovereignty of the Crown for the purpose of the non-Indigenous legal system. Nor
does it involve any ceding of sovereignty by First Nations Peoples. That requires a

consideration of what is meant by sovereignty in this context.

Sovereignty

33.

In Mabo the concept of ‘recognition’ of native title by the common law was closely
linked to notions of Crown sovereignty in the sense of sovereignty over the land

acquired by the British Crown at the time of annexation. This was partly because an

21
22
23

Ibid 60 and 61 (Brennan J); 81, 82, 86—7 (Deane and Gaudron JJ); 187 (Toohey J).
Native Title Act 1993 (Cth) s 3(a).
(2005) 145 FCR 442.
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argument was advanced that the acquisition of sovereignty by the Crown itself had
extinguished pre-existing native title for the purposes of recognition by the common
law. The Court rejected that proposition. Sovereignty used in this sense referred to

legal authority to deal with the land. It did not involve acquisition of ownership.

The sovereignty debated in Mabo, asserted by the British Crown over the Australian
colonies, carried with it the authority, under the non-Indigenous legal system, to govern
and deal with the land and waters of the colonies. Importantly it had nothing to say and
no legal impact on the responsibility and authority which Indigenous people had under
their own legal systems in relation to their traditional land and waters. In that sense it
had nothing to say about the asserted sovereignty of First Nations People under their
traditional legal systems.

Authority over land and waters within the First Nations legal framework and within the
colonising legal framework are capable of co-existence just as tradition law and custom
are capable of co-existence of the kind reflected in native title agreements. Importantly,
constitutional recognition and the creation of The Voice does not involve any ceding of
traditional authority over land and waters. That proposition is also relevant to the
possibility of an agreement between First Nations Peoples and Commonwealth and
State Governments whether it be designated by the term ‘treaty’ or by some other term

such as ‘Makarrata’.

The concept of sovereignty spelt out in the Uluru Statement from the Heart appears to
be consistent with this analysis. The Statement described Aboriginal and Torres Strait
Islander tribes as ‘the first Sovereign Nations of the Australian continent and its

adjacent islands...” It went on to say:

This sovereignty is a spiritual notion: the ancestral tie between the land, or
‘mother nature’, and the Aboriginal and Torres Strait Islander peoples who
were born therefrom, remain attached thereto, and must one day return thither
to be united with our ancestors. This link is the basis of the ownership of the
soil, or better, of sovereignty. It has never been ceded or extinguished, and
co-exists with the sovereignty of the Crown.

In the Uluru Statement from the Heart, Makarrata is described as a culmination of the
First Nations’ agenda — a Yolngu word meaning the coming together after a struggle.
The Uluru Statement seeks a Makarrata Commission to supervise a process of

agreement making between governments and First Nations and truth telling about
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history. That is a process which has already begun. It does not compromise sovereignty

on either side.

Against that general background it is time to turn to the proposal for The Voice set out

in the Uluru Statement from the Heart.

The Uluru Statement from the Heart

39.

The Uluru Statement from the Heart, adopted at the 2017 National Constitutional
Convention of First Nations Peoples, including the statement about their sovereignty
which has already been set out. The Statement went on to point to the legacy of

colonisation for First Nations People:

Proportionally, we are the most incarcerated people on the planet. We are
not an innately criminal people. Our children are aliened from their families
at unprecedented rates. This cannot be because we have no love for them.
And our youth languish in detention in obscene numbers. They should be
our hope for the future.

These dimensions of our crisis tell plainly the structural nature of our
problem. This is the torment of our powerlessness.

We seek constitutional reforms to empower our people and take a rightful
place in our own country. When we have power over our destiny our children
will flourish. They will walk in two worlds and their culture will be a gift to
their country.

We call for the establishment of a First Nations Voice enshrined in the
Constitution. (emphasis in original)

The Voice — High return, low risk

40.

The Voice is a big idea but not a complicated one. It is low risk for a high return. The
high return is found in the act of recognition, historical fairness and practical benefit to
law-makers, governments, the Australian people and Australia’s First Peoples. It rests
upon the historical status of Aboriginal and Torres Strait Islanders as Australia’s
indigenous people. It does not rest upon race. It accords with the United Nations
Declaration on the Rights of Indigenous Peoples for which Australia voted in 2009. It
is consistent with the International Convention on the Elimination of all Forms of Racial

Discrimination. Suggestions that it would contravene that Convention are wrong.
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41.  The proposed draft amendment to the Constitution to establish The Voice provided, in

the form initially announced by the Prime Minister at the Garma Festival, as follows:

1. There shall be a body, to be called the Aboriginal and Torres Strait
Islander Voice.

2. The Aboriginal and Torres Strait Islander Voice may make
representations to Parliament and the Executive Government on
matters relating to Aboriginal and Torres Strait Islander Peoples.

3. The Parliament shall, subject to this Constitution, have power to make
laws with respect to the composition, functions, powers and
procedures of the Aboriginal and Torres Strait Islander Voice.

42.  Those words have been altered and the proposed amendment into the Parliament
involves the introduction of a new Chapter IX entitled ‘Recognition of Aboriginal and

Torres Strait Islander Peoples’. The Chapter consists of a new section 129 as follows:

129.  Aboriginal and Torres Strait Island Voice:

In recognition of the Aboriginal and Torres Strait Islander peoples as
the First Peoples of Australia:

0] There shall be a body, to be called the Aboriginal and Torres
Strait Islander Voice;

(i) The Aboriginal and Torres Strait Islander VVoice may make
representations to the Parliament and the Executive
Government of the Commonwealth on matters relating to
Aboriginal and Torres Strait Islander peoples;

(iii)  The Parliament shall, subject to this Constitution, have power
to make laws with respect to matters relating to the
Aboriginal and Torres Strait Islander Voice, including its
composition, functions, powers and procedures. 2*

43.  Those words set out the basic constitutional elements of what The Voice will be and
do. They leave it to the Parliament to make laws on the detail and to change those laws
from time to time. Parliament will have a high democratic mandate to make such laws.

It will not have a legal, constitutional obligation to do so.

44.  The first constitutional element of The Voice is that it will be a ‘body’. The relevant

ordinary meaning of that word is a group of people who work or act together. The only

24 Constitutional Alteration (Aboriginal and Torres Strait Islander Voice) Bill 2023 (Cth) cl 3, Sch 1.
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constitutional requirement in relation to the body is that it be called the Aboriginal and

Torres Strait Islander VVoice.

The function of The Voice is set out in sub-section 129 (ii). To ‘make representations’
is to make official statements to the Parliament and the Executive Government of the
Commonwealth. Those words cover submissions or advice about existing or proposed
laws and administrative policies and practices. There is no constitutional legal
obligation for the Parliament or the Executive to accept or be bound by such
submissions or advice. There would, however, be a high democratic obligation to

respect them and take them into account.

The Voice may make representations about ‘matters relating to Aboriginal and Torres
Strait Islander Peoples’. The term ‘relating to’ can cover a broad range of matters. Its
limits are likely to be defined by common sense and political realities. Laws, policies
and practices relating to Aboriginal and Torres Strait Islander education and training,
family and social welfare, health, remote community services, community policing,
Aboriginal art, cultural and heritage protection, traditional ownership of land and

waters, are well within that range.

Sub-section 129(iii) of the amendment confers power on the Parliament to make laws
to give effect to The Voice. It does not impose a constitutional legal obligation on
Parliament to do so. Nor does the amendment require that the Parliament adopt a
particular composition or confer particular functions, powers or procedures on The
Voice. Thatis left to its discretion. Any laws made by the Parliament would necessarily
contain elements supporting the leading function of The Voice which is to ‘make

representations’.

Parliament could not make a law which could confer on The Voice a legal right to veto
a proposed law. Parliament could not make a law limiting its own law-making powers
by legally requiring prior consultation with The Voice. The Voice is not a third
chamber. The constitutional amendment would, however, support the adoption by
Parliament of internal procedures to provide for The Voice to be heard. The Parliament
could also make a law defining the means by which The Voice would make its
representations. It might, for example, determine that representations to the Executive
Government of the Commonwealth must be made to the relevant Minister.
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The spectre has been conjured of The Voice burdening the decision-making of public
officials and public authorities with representations on a large array of decision-making
powers. The risk of such a loquacious voice can be mitigated by the parliamentary
prescription of the means and mechanisms for representations to be made to the
Executive Government. Representations might for example, have to be directed to the
relevant minister, and that could be so even for a minister responsible for an

independent statutory authority.

A related concern has been expressed about the content of the term ‘Executive
Government of the Commonwealth’. This must ultimately refer to persons engaged in
the functions of Executive Government. Representations require a receiver — a person
not a system. There are many persons engaged in the work of Executive Government.
As stated above, the Parliament can determine to whom and how representations can
be made. It is not required to provide for representations to be made to any person
engaged in the work of the Executive Government, which would cover a spectrum from

the Governor-General to Ministers of the Crown and a vast array of public officials.

Below the formal statutory means and mechanisms there would necessarily be
communication protocols set out to ensure timely and efficient interactions between
The Voice and the Executive Government. And beyond all the legal formality is the
responsibility that will rest on all parties to establish The Voice as a credible and

sensible source of advice to Government.

What, if any, part would the courts have to play in the working out of the constitutional
and legal role of The Voice? There is little or no scope for constitutional litigation
arising from the words of the proposed amendment. The amendment is facilitative and
empowering. Parliament arguably has a duty to make a law establishing and continue
The Voice in some form, but it is what may be called a ‘duty of imperfect obligation’.
This has referred to duties which have political but not legal force.? In the sense in
which it is used here the court may declare the duty but would not be able legally to
enforce it. Once The Voice is established by law, it is arguable that Parliament could

not validly abolish The Voice. Certainly, Parliament could not be compelled to adopt

25

R v Governor of State of South Australia (1907) 4 CLR 1497, 1511. See also A Twomey, ‘Hearing other
Voices from Uluru’ (6 July 2020) distinguishing between constitutional duties and political obligations
on the one hand and legally enforceable obligations on the other.



53.

54,

Inquiry into the Aboriginal and Torres Strait Islander Voice Referendum
Submission 98

15

a particular kind of model for The Voice. The risk of litigation can never be eliminated
but cannot be determinative. If it were, no laws would ever be enacted. No

constitutional change would be possible.

There has been an argument floated that the proposed amendment might give rise to a
constitutional implication that representations made by The Voice to the Executive
Government could be mandatory, relevant considerations in executive decision-making
which could be challenged in the courts if consideration had not been given to an

applicable representation.
This would appear to be an improbable scenario for the following reasons:

(1) The wording of sub-section 129(ii) of the amendment encompasses
representations to the Parliament. They cannot bear an implication that the
Parliament is bound to have regard to them as a legal condition of its law-making

powers.

(2)  The range of matters in which representations could be made to the Executive
Government would include many matters of policy which are on any view

outside the purview of the judiciary.

3 An implication of the kind floated would have to carve out of the range of
matters upon which representations could be made to the Executive, matters in
which an executive officer or body is exercising a statutory or non-statutory
legal power. It would have to attach to those matters consideration of the
representation as a condition of the valid exercise of the power. Sub-section
129(ii) simply states what The VVoice may do and does so at the highest level of

generality.

(4)  The legislative power of the Parliament under sub-section 129(iii) has been
expanded in the proposal now released and is not limited to the composition,
functions, powers and procedures of The Voice. It extends to ‘matters relating
to the Aboriginal and Torres Strait Islander Voice. Such matters might include
the legal effect of representations to the Executive Government. If that is within

the scope of sub-section 129 (iii) then it means that the Constitution would have
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left it to the Parliament to determine the legal effect of representations, if any,

and not to an implication to be drawn from the Constitution.

The view expressed in subparagraph (4) of the preceding paragraph is supported by
what was stated in the Explanatory Memorandum and the Minister’s Second Reading
Speech in relation to the Constitution Alteration Bill in question. The Attorney-General

stated in that speech:

It will be a matter for the Parliament to determine whether the Executive
Government is under any obligation in relation to representations made by
the Voice.

The Explanatory Memorandum states in paragraphs 21 and 28 respectively:

21. It is a matter for the Parliament to determine, in the exercise of its
power under s 129(iii), whether he Executive Government is under
any obligation in relation to representations made by the Voice.

28. The legislative power under s 129(iii) would also allow the
Parliament to make laws about the Voice’s representations, including
specifying whether or not, and if so in which circumstances, an
Executive Government decision-maker has a legal obligation to
consider the Voice’s representations.

These statements are significant. It is arguable® that by virtue of ss 15AB(1)(a) and
(b) and 15AB(2)(f) and (e) respectively of the Acts Interpretation Act 1901 (Cth), the
Second Reading Speech and Explanatory Memorandum may be referred to to confirm
the ordinary meaning of the words used in the new provisions or to resolve any
ambiguity. The Acts Interpretation Act treats a Constitution Alteration Bill, when
enacted, as an Act even though it must pass through a referendum process. Section
3A(3), which was enacted in 2011, provides:

An Act to alter the Constitution commences on the day on which that Act
receives the Royal Assent.

The long title of the 1967 measure to amend s 51(xxvi) of the Constitution described it
as an Act as does the Constitution Alteration (Aboriginal and Torres Strait Islander)

Bill as well as Clause 2 of that Bill in regard to the commencement of the amendment.

26

See Geoffrey Lindell, ‘The Australian Constitution: Growth, Adaptation and Conflict — Reflections
About Some Major Cases and Events’ (1997) 25 Monash Law Review 257, 264-5 and accompanying
n 40.
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However, there is authority which has accepted the view that the amendment to the
Constitution itself, once it comes into effect, cannot be regarded as a law of the

Commonwealth.?” And in Kartinyeri v Commonwealth?® Gummow and Hayne JJ said:

Upon the satisfaction of the requirements of s 128, culminating in the
presentation to the Governor-General for the Queen’s assent, the proposed
law is spent and by force of s 128 the Constitution itself is altered.

This may suggest that because the proposed law is ‘spent” once it becomes part of the
Constitution it never became an ‘Act’ despite the fact that the proposed law, was
whatever else happened, passed by the Houses of Parliament and received the Royal
Assent. Inany event it is now likely in the light of modern developments regarding the
use of extrinsic materials in relation to constitutional interpretation®® that a court
interpreting the new provision could have regard to its context and purpose as disclosed
by the Explanatory Memorandum and Second Reading Speech in interpreting it. It is
important to remember that the role of electors is to express approval or disapproval for
what has been proposed by the Parliament and the materials mentioned are capable of

informing their understanding of the proposed alteration.

The Voice will present First Peoples’ views at a national level. The Parliament, in
determining its membership and the mode of election, will necessarily want to ensure
that representations made by The Voice reflect a distillation of the views of First
Peoples across Australia. That is not a constitutional legal obligation. The composition
of The Voice is left to the Parliament. It is, again, a powerful democratic expectation
given the functions of The Voice. The practical benefit of input from national
representatives of First Peoples is that it derives from their lived experience across the
country. The input of The Voice may not be the only view of First Peoples. There is
certain to be diversity of opinion and even dissent on particular issues. Those opinions
and that dissent can also be heard. Indeed, there would be nothing to prevent The Voice
from drawing attention to that dissent or diversity, whether it comes from a minority of
its own members or beyond. There would be nothing to prevent the submission of
different views of those who disagreed with a particular representation made by The

Voice.

27
28
29

See Sankey v Whitlam 1978) 142 CLR 1, 31 (Gibbs ACJ); 75 (Stephen J).
(1998) 195 CLR 337, 385.
See eg Cole v Whitfield (1988) 165 CLR 1, 385.
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This leads to two important questions. The first is — why not leave The Voice out of
the Constitution altogether and just make a law using the races power to create The
Voice? The first answer is that The Voice is not about race. It is about our First Peoples
as the indigenous people of Australia. The second answer is that by providing for The
Voice in the Constitution, the Australian people perform an act of recognition and
acknowledgement of First Peoples as the bearers of the first history of our continent.
That is a history which stretches across tens of millennia. The third answer is that the
constitutional provision creates a democratic mandate for the Parliament to create and
continue The Voice as a significant institution in our representative democracy. It
would be a democratic mandate because it is approved by a majority of electors in a
majority of States as required by s 128 of the Constitution.

The second question is why not spell out the detail of The Voice now, beyond what is
set out in the proposed amendment? The most that government can sensibly do is to
indicate in broad terms the model it favours and which it would submit to the Parliament
after a successful referendum. In the end it will be a matter for the Parliament, the
elected representatives of all Australian people, to decide. The Co-design Model,
proposed in the report by Professor Marcia Langton and Professor Tom Calma, sets out
likely elements of a body with representatives drawn from across Australia. It explains
how that model would work. But even if the government were to commit to a detailed
model now, its commitment would not have any constitutional legal effect. Careful
planning must go into the nuts and bolts of The Voice to be established by the
Parliament in order to give it the best chance of working and, through its workings,

benefiting Australian society as a whole.

There are numerous examples of powers conferred on the Parliament by the
Constitution, as adopted in 1901 when the way in which those powers would be
exercised was left to the Parliament. The 1967 referendum gave power to the
Commonwealth Parliament to make laws for Aboriginal and Torres Strait Islander
people. The government of the day was not required to spell out how it would exercise

them.

The referendum proposal is skeletal. Flesh will be put on it by the parliament. The
Voice will not spring into existence on the passage of the amendment. As with the

High Court, which is provided for but not created by the Constitution, it will be for the
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parliament to enact a law to establish The Voice. Its proposed design principles as

outlined by the Prime Minister include the following elements:

. The provision of independent advice to the parliament and the government of

its own initiative or in response to requests.

. A membership chosen by Aboriginal and Torres Strait Islander peoples based
on the wishes of local communities and serving for fixed terms to ensure

accountability.

. Membership coming from every State and Territory and the Torres Strait Islands

with specific provision for remote community representatives.

. Accountability and transparency and standard governance and reporting
requirements, working in conjunction with existing organisations and traditional

structures and respecting their work.
. No veto power and no delivery of programs or management of funding.

The foreshadowed design principles are not part of the constitutional amendment. They
foreshadow the proposed legislation creating The Voice. Its ultimate form and

functions will be in the hands of the elected parliament

As to litigation, there is always the possibility that someone, someday will want to
litigate matters relating to The Voice as can anybody who seeks recourse to the courts.
That flows from the fact that Australia is governed by the rule of law which provides
access to the courts where it is said that public officials have exceeded their power.
That said, there is little or no scope for any court to find constitutional legal obligations
in the facilitative and empowering provisions of the amendment. And if Parliament
made a law which created unintended opportunities for challenges to executive
government action, the law could be adjusted. There are many examples of that. A law
providing that the Executive was required to take into account representations from The
Voice as a condition of the exercise of executive power on a particular matter would,
in all probability, support a legal challenge if a relevant representation were
disregarded. For if Parliament imposed such a requirement, the Executive must be held

to account if it does not comply with it. But in providing for representations to be made
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to the Executive, the law does not have to impose such a requirement. That is a matter

for the Parliament.

The working out of the legislative detail will no doubt be a challenging process but one
necessary to make sure that The Voice has the best chance of succeeding and making a
practical difference to the lives of Aboriginal and Torres Strait Islander peoples. An
important consideration in its design and functioning will be how it interacts with the
federal nature of our Constitution. Many laws and policies affecting Aboriginal and
Torres Strait Islander peoples are those of the States and the Territories. Advances will
not be made without cooperation between Federal and State governments and State
bodies representing First Peoples such as the proposed South Australian Voice. An
early function of The Voice, given its nationwide constituency, may be to make
representations about how cooperative federalism can work in this extraordinarily

difficult area of government.

The Voice proposal is a once in a lifetime opportunity for Australia to fill a gaping hole
in our Constitution — to recognise our first history and the First Peoples who bear it
and the painful legacy of its collision with the second history of colonisation. The high
return against low risk is that The Voice will provide a practical opportunity for First
Peoples to give informed and coherent and reliable advice to the Parliament and the
Executive to assist them in law and policy making in one of the most difficult areas of
contemporary government. It empowers First Peoples and the Australian people as a
whole to acknowledge, address and move forward from the legacy of their colliding

histories.
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